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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

- of whieh sorparetion

Hon. George lIi. Shepiard
Comptroller of Publiec ascounts
Austin, Texas

Dear 8ir:

Opinion No. 6-5012
Re:

2, resquesta ths opinion

Your letter of Dee -
ey per conntruation .nd

of this department in

spplication of the prov siov R. C. S.

assnded by sots 1941, A b i soo. 1,

e0dirfled as Artiele W of Artielo 70%3,R C.8.
The faots ref letteyr and the rile fur-

tion approved by ths 3ecuri-

ties and hange apfvant to the provisions of the
Publie U 1y Aet of 1935, four subsidliery
sorporsfio ding company dissolved and transferred

elr propsrties to a new corporation, all of the stoek
a)isnsvued to the holding oompany. 7Thies
Decenber 31, 1942. The hualnontec

fxgn Ootober 1, 1942, through December 31,
1942. The new ¢ ration began the coperation of all of sueb
businesses on January 1, 1943, The naturs of the dusiness is
sueh that it i3 subjest to the gross receipts tax levied by
Article 7060, V. L. C. 3.

MO COMMUMISATION IS TO SE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS AFPROVED 8Y THE ATTORNEY GENERAL OR FIRST ASSISTANT
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You seek our advice as to whether the new sorporation
is subjeot to the tax imposed by Artiele 7060, V. A. C. S.,
celaulated on the basis of the amount of business 4one by {ts
predecessors i{n ownership or whether it is subjest only to the
tex imposed by irticle 7073, R. C. 8.

Article 7060, V. A, C. 3., Teads, 1n part, as follows:

"Eaoh individual, oompany, eorporation, or assoolation
owning, eoperating, managing, or controlling any gas, elec-
tric light, elestrie power, or water works, or water and
light plant, located within any incorporsted town or eity
in this State, and used for local ssle and 4distridbution in
said town or oity, and eharging for such gas, eleotrie
lights, eleotric power Oor water, shall make guarterly, on
the first day of January, April, July and Cetober of each
yeoar, a report to the Comptroller under oath of the indi-
vidusl, or of the president, tressurer, or superintendent
of such company or eorporation, or assosiation, showing the
gross amount received from such business &cne in each such
incorporated eity or town within this State in the paymsat
of eharges for such gas, elsotrie lights, eleotric power
or water for the quarter next pregeding. Said indlviauai,
company, eorporstion or assoalation, at the time of making
said report, . . . shall pay to the g;gaiggog of this State
an oeeu¥§tion tax for the quarter beglaning on sa ate
¢« o oF ASlE OuUrs

The statute further provides that the tax therein
levied sball be & certasin percentege of the gross receipts
shown by sueh reports snd provides that the tax shall be grad-
uated sococording to the population of the eities in whioh the
business is eonduocted. You will note that the Legislature hes
ealled this an ocooupatiocn tax. Ths Bupreme Court bhas held 1t
t0 be suck s tax, Utilities Hatural Gas Co. v, State, 1)8 5, W,
{(24) 1153. In that oase the court said:

"The main objeat of this atatute is the laying of an
ggougat%on tux against those who engage ln & business o

e ocharscter defined in the statute. The subject matter

in respect to whioch the tax is imposed iz a business dear-

ing the gharscteristiec marks specified in the statute.”
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Negeassarily, before the Sax ¢an be caloulsted under
the provisions of Artiecle 7060, there must have been some re-
ceipts from bus'ness done during the preseding quarter. The
statute thus presupposes thoe existence and operation of the
business before its terms become effective. To remedy this
situation the legislature enaoted Article 7073, R. C. 8.,
arbitrerily frizing a tax of $50.00 upon the operators of busi-
nespes whioh were degun and parsusd on or after the first &ay
of any quarterly tex payment date, for the privilege of o:gng-
ing in suoh business for the firat quarter 4uring whish sudh
business exists. artiele 7073, R. C. 8., reads as follows:

*If any individual, compeny, sorporation,firm or
assoolation, in this chapter mentionsd, shall begin and
sngage in any businesas for whieh there is sn cosupation
tax hersin imposed, then, and in all suoh cases, the
amount of such tax for said degianing guarter shall be and
iz heredy fixed at the sum of fifty dollara, paysble to
the State Treazurer in advance; bdut for the next sugsesed-
ing guartser, and all other suoseelding quarters, the tax
shall be determined by reports %o the Comptroller of the
business for the preseding guarter, or pert shereof, a»
herein otherwiae in this ehapter provided; and reports and
paydents of suck tax shall bde made subject to sll other
provisions of this ehapter.®

In considering this question it im necessary to bvear
ir mind the ract that an oceeupation license may be transferred
By the lioensee. Art. 705%, R. €. &,; that snyone engaged in
2 business required by the laws of this Stete 0 Day a Sax
upon gross receipts ia required t¢ have s permit to lugtg;'in
sueh business, issued dy the Sesretary of 2tats, Airt. 7080,

R. C. 8,; snd that the applioation for sueh s permit must show
vthat the epplicent has paid the gross recsipta taxes preseridbed
by law, or thet if the applicent is the vendee of s going busi-
nape, that his vendor has pa s is groas receipts taxes due
or to beeome dus; auch taxes are to de shown to be paid for the

ent quarter, or sush other periocd of time as said texes may
E% paIE.a A?Efelo 7081, R. C. B, The permit, when issued,
suthorizes applicant to engege in the bdusiness until December
31st of the year in whieb it is issued.

A question similar to that here under oonsideration
wes disoussed in an Attorney General's oplalon under date of
November 16, 1915. That able and eesrefully considered opinlon
was written by issistant ittorney Generasl €. W. Taylor and ap-
proved by Attormey General B. F. Looney. The question there
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trsated was whether Artiele 7385, R. C. 8. 1911, whieh s oqur
present Article 7073, K. C. S., was applicable to one who pur-
chaned s going business prior to the tax payment date, sueh
business being one which was required to pay an cecupation tax
based on gross receipts, In holding that the seid article was
not appliceble, tho Attorney General ssxid:

"/p &1l taxes upon gross receipts under the various
subdivisions of this Aot are based upon the amount of
business done for the preceding guarter, it is manifest
that at the deglaning of the dusiness, there baing no
gross receipts for the preceding quarter, no tax eould
bes based thereon and as sush tax is for the privilege of
engaging in the ocecupation for the suecesding guarter it
necesserily followed thet there must be fized Wy statute
some arbitrary amount to be paid s a privilege for engeg-
ing in the oscupation for the beginning quarter.

"The tax based upon ffbll reseipta for the preceding
quarter, being an oscupation tex, end the fact that the
baginning quarter tax of fifty 4ollars ia levied as an
arditrsry amount for the resson there were no gross re-
¢elpts to form the basis for such tax for a preeesding
quarter, we think would be suffieient grounds for s ruling
that a purchaser of s dusineas upon whioh the tax bhas been
pald would sueceed to the rights of his vendor to pursue
the bdusiness without the t a beginnf uwarter tex.
However, we flnd in Artiocle » Re S » LATE. .

K. C. 5. 1925) desling with the ocogupation taxes levied by
irticle 7355 (Art., 7047, R. €. 8, 1925) the suthority te
convey the unexpired portion of an oecupation liesense, . . .

varticle 7365 (Art. 7056, R. C. S., 1925} suthorizes
the sasignee or pureheser of an unexpirsd ocoupation licenpe
t0 pursue such ogocupstion upon the condition therein named.

“The gross regeipt tax levied by the articles of statute
under disocusaion, being an cocuphtion tex, the receipt lasued
upon the payment thereof, while not in the form of s lisense,
is irn faet the suthority end license granted by the Ztate to
pursue the oceupation for the succeeding guartor. while the
two artioles lest nemed were enacted in 1885, long prior to
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the enactment of the gross receipt tax statute, yet as
the oharacter of taxation under the gross rtcofpt law 1
the sane as thut under what is known es the cecupation
tsx statute, we think the two latter erticles quoted have
aprlication end thet the right sequired by the payment
of th; gross receipt tax is transferable under these
artisles,

"We therefore advise you that in our opinion‘g%z

right Eg pursue the oeoupaéion under the t:nnnt of tho

tax by his vendor, and tha at the beginning of the
easuing quarter -rtor ¢ _purehese o wo d_report

he Comptroller the ou rcn ; 2
and upon suek tots ou jeipts would pay the tax en-~

Ing him to pureus the business for the followin
quarver. FATONSNOS 0 And SNDAARSS OUrs

We think the above gquctation sorrsetly interprets
the statute here under econsideration, That statute, Art. 7073,
R. C. 8., has not been amended sines the date of that opinien.
We pcrooivc ne reascn why the sams rule should mnot apply to
the taxpayer who purshases s business subjest %o the gross
reveipts tax on the rirst day of the tax quarter, that would
apply if the purchase be made on any other day during the
quarter.

It is true that in the sese under eonsideration the
taxpayer segqguired no privilege to transaot dusiness during any
part of the guarter. Its predegessors had alreasdy used up the
privilege which they had paid for. The only differencs in the
two oases i# that in the came thel Wefore the Attorney General

the taxpayer's prodoconcoru, by doing business for a part of the

quarter, had laid the basis or tsxation, while here
the taxpayer's pro soessors, by doing bdusiness Shyoughout the
quarter before the taxpaying date, have ‘mid the dasis
for arriving at the correot amount of tax for o privilege of
doing business for the susaeeding quarter.

*

[ ¥
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As pointed out in the opinion from which we have
quoted; the erbitpary figure of fifty dollars is levied for
the priviloga of qnfpgins iz & new business decsuse there would
otherwise ts nc beals for compdfation of the tax, there being
no gross receipts upon whish tc emloulate the tex., Sueh is
not the vess Lere. 7The groas receipts of the busisess for the
esntire preceding quarter are known, They constitute the measure
from whioh the tax is to be csloulasted.

Your attention is 4ireated to the fact that Artiole
7073 is directed to thoae taxpayers who "shall begluphami engage
in any business . . . on or after the beginning day of the
quarter for whioh ssid tex is imposed, then end in all sueh
cases, . . ;' 80 that if the opinion of sttorney General Loocney
be ocorrect as to the leyy of the tax where the bLusiness was
purehssed after thke beglaning day of the quarter for whieh the
tax is laposed, it must, for the same ressons, be gorrest as
to the levy of the tax where the busimess was purchased on
the beginning dey of the quarter.

Moreover, we would point out thet one who purchases
sn enteblishied bDusinees, which 1s sudbjeot to the provisions of
Artiele 7060, V. A. G, 8., does pot, in any svent, decome sub-
Jeot to the provisioms of Artiels 76?3, K. C. 5. This is true
Yegsause e does not "degin and engege in . . . any bduziness.”
It may be that he has never "ungeged in” the taxed bdusipess
before. 1If so, end if, after the purchase, he launeches u
the opesration of the busindas he begins to engoge in the businesa.
The purohaser ¢f an established business does not "begin . ., .
any business™ though he may thereaufter engage in that dusiness,
and pursue that cecunation,

To "begin® means simply "to stert” or "to initiate".
To begin a business, as used in this statute, we think, means
%o initlate” or "to stert™ that bLusiness. To "engase {n" the
business ¢onnoves a continuity of operatiocn or pursuit of the
business. o gome within the terms of Artiole ¥373. R. C. 8.,
the texpayer must both "begin anl engege in* ths business.
The faot thut the taxpeyer never before “engasged in™ the business,
or that, ss 1o this ease,’ the t axpasyer never before existed, is
beside the point. When he soquires sn established, going dusi-
ness, he does not "begin” thet busimess., It has eircady bees
initieted end will continue to be & going concern until it cssses
to be & business. Onoe begun, it gan never agsin be the subjeet
of initiatory steps. It cen have only one beginniaog.
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We therefore sdvise you that Artiocle 7073, R. ¢. 8.,
is not applicable to the purehaser of s going dusiness, whieh
is sudjeet to the provisions of irtiele 7080, V. A. O. 8., but
that the tax should bhe caloulated on the desis of the gross
receipts of that business from dbusiness done during the pre-
seding quarter, in sccordeante with the provisions or sslid
Article 7060.

While, under our view of this matter, the faot is
immaterisl, it 1- interesting to note that the resord sud~
mitted to us, though it reflests e schange 12 corporate organi-
sation and nsmes, does not indigate that eny change in the
gltizate owneruhip or eontrol of the businesses invclved has
taken place. This bdeing true, even if the ctatuts were other-
wise applicable we think that this Saxpayer sould not teke
advantage of the provisions of Artiele 7073, R. C. 8., dut
would Be sudleoct tz the provisions of krtsoio 7080, V.A.C.8.,
sines it would be continuing the coperation of the same dumi-
nesses under a different name but for the ultizate benefit of
the same individuals.

It has heer galled to our attention that two opinions
of forser Atsorneys Genersl are¢ in apzar.nt confliet with thie
opinion. One is dated lMey B, 1924, sddressed to Hon. lLon A,
Saith, Comptrellsr, and signed by R. X. Seagler, issistant
Atternsy General. The other is dated February 15, 1928, ad-
dressed to Hon. 8. H. Terrell, Comptroller of Pudblie Ascouats,
signed by Paul D. Fage, Jr., Assistant Attorney Genersl, snd
approved by Cleude Pollerl, Attaraey Gens « Thone opinieu,
insofar as the statenents thereia oontained are in confliet
with this opinion, are hereby expressly overruled.

Prusting that the above fully answars your inquiry,
we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

- A V
D NG/ 74%/5
| ;o By
N Faetar U Towler Roberts
.Y C'E'JE?’:ii mﬂ Aoslgtant
rﬂto
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